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Part I: What’s the problem?



What’s the problem?

• Data published publicly by the EA for the first time in early 

2021 shows 403,171 raw sewage discharges into rivers 

and coastal waters in 2020. Known as “storm overflows”

• Represents an increase of 37% compared to 2019 (but 

46% increase in monitoring over the same period)

• Lots of media coverage, including a BBC Panorama 

investigation: “The River Pollution Scandal” -

https://www.bbc.co.uk/iplayer/episode/m000vk71/panoram

a-the-river-pollution-scandal



What is the justification?

• The discharges of raw sewage are said to be “storm 

overflows”

• At times of heavy rainfall, raw sewage could be forced 

upwards into the streets and people’s houses. “Storm 

overflows” are therefore supposed to prevent this from 

happening by relieving the pressure on the system

• Increased rainfall (linked to climate change) and out-of-

date water infrastructure have been putting increased 

pressure on sewage system

• Need to increase sewer capacity, including at treatment 

plantss. But expensive and time-consuming



What is the EA’s response?

Statement from EA’s chief executive (Sir James Bevan):

“The Environment Agency is working actively with the water 

companies to ensure overflows are properly controlled and 

the harm they do to the environment stopped. Increased 

monitoring and reporting of storm overflows is part of the 

solution. It means everyone can see exactly what is 

happening, and will help drive the improvements and future 

investment that we all want to see, with £1.1bn of investment 

already planned for the next four years.”



Part II: Legal Framework

• Urban Waste Water Treatment (England and Wales) Regs 

1994 (“UWWT Regs”)

• Environmental Permitting (England and Wales) Regs 2016 

(“EP Regs”)



Part II: Legal Framework

• UWWT Regs – supposed to ensure waste water is treated 

to a minimum standard before being discharged from 

public sewers of sewerage plant

• Originally to implement the UWWT Directive (91/271/EEC). 

• Para B of Annex 1 to the Directive sets out requirements re 

“Discharge from urban waste water treatment plans to 

receiving waters”. This is subject to a footnote: 
“Given that it is not possible in practice to construct collecting systems and 

treatment plants in a way such that all waste water can be treated during 

situations such as unusually heavy rainfall, Member States shall decide on 

measures to limit pollution from storm water overflows. Such measures could be 

based on dilution rates or capacity in relation to dry weather flow, or could specify 

a certain acceptable number of overflows per year.”



Part II: Legal Framework

• Under the UWWT Regs, achievement of the minimum 

standards, and “the limitation of pollution of receiving 

waters due to storm water overflows” is to be carried out 

via EP regime (Reg 6 UWWT Regs)



Part II: Legal Framework

• Under the EP Regs:

– Surface water discharges require an environmental permit (Reg 12 

and Sch 21)

– Groundwater discharges require an environmental permit (Reg 12 

and Sch 22)

• In practice, discharge of sewage by water company will 

require a bespoke permit, which contains site-specific 

conditions (low risk activities are subject to standard 

conditions)

• Conditions will specify circumstances in which “storm 

overflows” can be made



Part II: Legal Framework

• Offences under the EP Regs:

38.— Offences

(1)  It is an offence for a person to—

(a)  contravene regulation 12(1), or

(b)  knowingly cause or knowingly permit the contravention of 

regulation 12(1)(a).

(2)  It is an offence for a person to fail to comply with or to contravene 

an environmental permit condition.

• Para 6 of Sch 21 makes sewerage undertaker liable for 

discharge of sewage if the discharge includes matter that 

the undertaker was obliged to receive into its sewers (ie

the undertaker is deemed to “cause” the discharge)



Part III: Concluding thoughts

• Storm overflows therefore lawful as long as in accordance 

with environmental permit

• Begs two questions:

(1) Is the existing law being properly enforced?

(2) Is the existing law sufficient?



Part III: Concluding thoughts

(1) Is the existing law being properly enforced?

• Where discharges taking place without EP or in breach of 

conditions, responsibility of EA to enforce

• Late 2020 letter before action sent on behalf of a 

campaigner threatening to judicially review the EA (claim 

seems to have petered out)

• Storm overflows taskforce established Sep 2020, and 

water companies summoned by Environment Minister

• So seems greater engagement with the issue. But watch 

this space - scope for JR if EA fails to take appropriate 

enforcement action 



Part III: Concluding thoughts

(2) Is the existing law sufficient?

• It seems the Gov doesn’t think so! March 2021: Gov 

announced it would introduce new legislation to reduce 

sewage discharges from storm overflows

• Queen’s speech May 2021. Gov to amend Environment 

Bill later in 2021 to require:

– Gov to publish a plan by Sep 2022 to reduce sewage discharges 

from storm overflows. Gov required to report to Parliament on 

progress on implementing the plan

– Water companies to publish data annually on use of storm 

overflows



Part III: Concluding thoughts

Concluding thoughts

• In theory, use of storm overflows following particularly wet 

weather should not result in significant pollution, as long as 

compliance with EPs is strictly enforced

• However, robust enforcement (particularly the independent 

checking of monitoring arrangements) is costly and time-

consuming. Strong case for increasing EA’s budget to 

address this issue… 
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